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Executive Summary Issue Briefing

Concerns about handling and disposing of animal Fnvironment:

manure have divided many rural communities in
recent years. As a result, local and state govern-
ments have become more involved, with some im-
plementing policies to restrict livestock production.
While a string of federal regulations are in place al-
ready, federal courts could classify animal manure
as hazardous waste, thus subjecting the country’s
farms and ranches to the strictest environmental-
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protection laws.

Issue Background

Animal manure has been used
as fertilizer by many cultures all
over the world for centuries. Most
farmers and ranchers today believe
animal manure from their livestock
operations is natural and, obvious-
ly, unavoidable.

While farmers have applied
manure to their fields and pastures
for years, many modern-day gar-
deners and other individuals who
live in more urban areas also like to
add manure to the soil to boost their
plantings. More recently, manure
was found to have additional uses,
including—most significantly—as
a source of renewable energy.

Manure is produced, stored
and put to productive use on mil-
lions of farms and ranches across
the country, but critics of the prac-
tice have emerged. Not surprising-
ly, manure generated by animals
housed in climate-controlled facil-
ities on large farms tends to gener-
ate the most criticism from indi-
viduals who generally cite foul-
smelling air and water pollution as
their main concerns.

Containment of animal ma-
nure and use of nutrient manage-
ment plans are common in today’s
American agriculture. Farmers and
ranchers routinely comply with a
range of existing federal and state
environmental laws, regulations
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and permit processes. They also
work with the private sector, uni-
versities and government agencies
to develop new and emerging tech-
nologies for manure management.
Regardless, a few municipal
and state officials have responded
to the critics by pushing to classify
manure as a hazardous substance
under the so-called Superfund
laws, which are this country’s
toughest environmental laws.
However, Superfund laws—
the Comprehensive Environmen-
tal Response, Compensation and
Liability Act (CERCLA) and
the Emergency Planning and
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AFBF Policy

AFBF Policy 111, Environ-
mental Protection and Regula-
tions (excerpted):

“We support amending the
Superfund Amendment and Reau-
thorization Act (SARA), Compre-
hensive Environmental Recovery,
Compensation and Liability Act
(CERCLA), and Emergency Plan-

ning and Community Right-to-
Know Act (EPCRA) to exclude
agricultural operations. The re-
quirements of these laws are too
stringent and inappropriate for
farming operations.”

The entire policy book is
posted at http://silo.fb.org/Policy/
AFBFPolicyBook.htm.

What’s Happening Now?

Congress has the ability to
clarify that livestock manure should
not be considered a “hazardous
substance” or “pollutant or contam-
inant” under the Comprehensive
Environmental Recovery, Compen-
sation and Liability Act or be sub-
ject to the reporting requirements

of the Emergency Planning and
Community Right-to-Know Act.

Bipartisan legislation in the
110th Congress (H.R. 1398/S. 807)
has significant support in both the
House and Senate. As of mid-July
2007, there are 126 co-sponsors in
the House and 26 in the Senate.

Key Legal Actions Involving Animal Waste

Some local authorities in re-
cent years have filed lawsuits
claiming animal manure from
farms should fall under the toxic
waste cleanup and liability pro-
visions of the Superfund laws.
Here’s a look at these activities:

¢ The city of Tulsa, Okla., in
2001 sued poultry companies that
had farmer-growers in the Lake
Eucha watershed east of the city.
A federal district court ruled that
phosphate in manure is a hazard-
ous substance under a Superfund
law, the Comprehensive Environ-
mental Response, Compensation
and Liability Act. The ruling later
was vacated under a settlement
agreement.

* The city of Waco, Texas, in
2004 sued 14 individual dairies in
the Lake Waco watershed west of
the city, alleging the phosphorus in
manure is a hazardous substance.
A federal district judge declined
to dismiss the case, and the parties
recently reached a settlement.

* Oklahoma’s attorney gen-
eral in 2005 filed a lawsuit against
Arkansas poultry companies that
asserts claims under CERCLA and
the federal Solid Waste Disposal
Act (known as RCRA), alleging
damages to natural resources in the
Ilinois River watershed as a result
of applying poultry litter as fertil-
izer to fields within the watershed.
The suit is still pending before the
federal court.
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Economic Analysis

If manure is classified as a
hazardous substance subject to
Superfund laws, the economic
consequences could be catastrop-
hic for the animal feeding and
food production sectors. Not only
would farmers, ranchers and others
who manage this country’s 9 bil-
lion-plus head of broilers, turkeys,
lambs, steers, heifers and hogs be
affected, but owners of horses, lay-
ing hens and seedstock/breeder
animals also would be affected,
as would manure transporters and
anyone who applies manure.

Many farm operations already
have state-of-the-art manure and
waste disposal facilities that con-
tain manure until its disposal in a
manner consistent with state and
federal laws and agronomic stan-
dards. Adding Superfund designa-
tion would stress the financial situ-
ations of thousands of law-abiding
individuals by turning their animal
manure from a potential profit cen-
ter into a hazardous waste disposal
nightmare.

Many producers of hogs and
poultry are contract growers; they
own the manure that’s created
while the integrated company they
contract with owns the birds.

Most of these contractual relation-
ships offer a relatively low, but
regular, income for the growers,
who bear the costs of improving
their facilities.

Designating manure a Super-
fund material will impose signifi-
cant and unfair financial burdens
on these contract growers—as well
as on cattle feeders and dairymen
—who are forced to deal with this
new-found hazardous waste.



Public Relations Resources

Talking Points:

* American farmers and ranch-
ers apply animal manure in a
safe and responsible manner to
improve farm and ranch lands
across the country every day.
Manure is a natural fertilizer
used for thousands of years.

 Farmers and ranchers gener-
ally live near their barns, pas-
tures and fields, and they want

Issue Background

Continued from page 1
Community Right-to-Know Act
(EPCRA)—were crafted to deal
with toxic or abandoned waste
situations such as the notorious
Three Mile Island and Love Canal
sites of the 1970s.

Many people, including mem-
bers of Congress, believe their
predecessors never intended for
the Superfund laws to apply to
farms and agricultural wastes, and
these laws should not be amended
so they may be used against farms
and ranches in the future. But if
normal animal manure eventu-
ally is classified as a hazardous
substance using Superfund laws,
then the risks to American farm-
ers and ranchers who raise cattle,
hogs, poultry and other animals or
apply manure to crops cannot be
overstated.

Most farms with animals
could be exposed to severe liabil-
ities and penalties as a result of

a safe, clean environment for their
families and themselves as much
as anyone.

* Federal and state laws already
on the books regulate many farm
and ranch activities, including the
application of manure to fields and
pastures.

* Our country’s Superfund laws
were written to help our country
deal with its most hazardous in-

being brought under the Superfund
laws. Farmers may lose the abil-
ity to use manure and be forced

to rely on commercial fertilizer at
three or more times the cost. And,
ironically, manure and commercial
fertilizer pose similar risks to the
environment from over-applica-
tion, runoff and air emissions.

In addition, the costs of tech-
nical monitoring and compliance
likely would affect small- and
medium-sized farms the most,
while large producers with far
greater financial resources would
be able to more easily absorb the
costs.

Further, the issues associated
with disposing of manure that can
no longer be put to other uses will
remain, and the risk of potential
liability under the Superfund laws
may compel companies to relocate
or shift their facilities out of the
U.S. Because much of U.S. animal
production is integrated, relocation
decisions could result in the loss
of animal-production contracts for
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dustrial and nuclear waste sites.
Today’s farms and ranches
should not be treated like Love
Canal and Three Mile Island of
30 years ago by being subjected
to Superfund laws.

» Farmers and ranchers support
research and development ef-
forts to find new uses for animal
manure, which could join wind
and crops like corn as sources of
renewable energy in the future.

farmers, and thousands of folks
may be left in financial ruin.

The organic foods industry
also would likely be affected by
any decision to classify as hazard-
ous the use of manure as fertilizer.
It is unclear whether farmers who
use organic methods would be al-
lowed to continue applying manure
to their crops, just as it is uncertain
whether any effective, alternative
fertilizer would be certified for use
under organic standards.

Farmers and ranchers support
research into new uses for manure.
Using manure to generate energy is
one promising area of research. But
if manure is classified as hazardous
waste under Superfund laws, then
using manure to generate energy—
through methane digesters, for in-
stance—could result in entrepre-
neurs and scientists being held
liable under CERCLA. The po-
tential for liability would preclude
innovation just as the development
of renewable energy from manure
is getting under way.



The Superfund laws were de-
signed to be blunt tools to address
the country’s worst industrial sites
and chemical landfills:

The Emergency Planning and
Community Right-to-Know Act
(EPCRA)—Adopted in 1986, this
law forces the reporting of haz-
ardous chemical releases to spur
emergency responses.

The Comprehensive Environ-
mental Response, Compensation
and Liability Act (CERCLA)—
This 1980 law provides for clean-
up of the worst industrial toxic
waste sites and spills such as Three
Mile Island and Love Canal.
CERCLA is one of the country’s
strongest environmental statutes.

Anyone who raises livestock,
uses manure on their fields as fertil-

izer or hauls it could be vulnerable
to CERCLA liability if manure is
classified as a hazardous substance
because CERCLA liability is:

* Strict—Applied without
regard to knowledge, fault or
wrongdoing. Overall compliance
with the law or good intentions are
generally not defenses.

* Joint and Several—May be
imposed 100 percent on any one
contributor to the pollution, even if
that contributor was a small player.

* Retroactive—May apply to
activities that occurred before the
statute was enacted, as no prior
date cutoff exists.

In addition, CERCLA could
have broad applicability:

 Farmers who use manure
as a fertilizer could be held liable
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The ‘Superfund’ Laws

as “owners” or “operators” for the
otherwise legal use of manure on
their fields.

e Farmers who sell, trade or
barter litter for use as a fertilizer
could be liable as “generators” of
hazardous waste.

* Farmers also could be held
liable as “generators” where their
livestock directly introduces manure
into the environment.

 Farmers, hauling firms and
others could be held liable as
“transporters.”

 Farmers and landowners
could be held liable as “owners” or
“operators” for past manure ap-
plication on their land, even if it
occurred before the land was theirs.

* Proper, costly disposal of a
hazardous substance would remain.

Laws, Regulations to Protect Environment Already Apply

Some critics want Superfund
laws to apply to manure used as
fertilizer. But agriculture already is
or soon will be regulated by federal
and state environmental laws, regu-
lations and permitting processes:

* The federal Clean Water
Act, the Clean Air Act and related
legislation.

* The Environmental Protec-
tion Agency’s proposed National

For More Information

Pollutant Discharge Elimination
System regulations concerning
concentrated animal feeding oper-
ations will require nutrient man-
agement plans. Most state permit-
ting authorities already require
nutrient management planning.

« State statutes and regula-
tions cover clean water and air,
soil conservation, dust and odor
control, and nuisance conditions.

The following AFBF staff members assembled this issue briefing:

» Anne Keller, director of issues
management in public relations,
(202) 406-3659 and annek(@,

fb.org.

 Jim Sartwelle, livestock econo-

mist in economic analysis, (202)
406-3623 and jsartwelle@fb.org.

e Rebeckah F. Adcock, director,
congressional relations, (202)
406-3665 and rebeckah@fb.org.

See EPA’s compilation of state
regulations at www.epa.gov/docs/
epacfr40/find-aid.info/state.

Additional Resources

Additional information
is posted on Farm Bureau’s
intranet site, SILO, at http://
silo.fb.org/issues/livestock.

Among the resources
posted on the Livestock Issues
Management pages on SILO
are news clips, links to past
Issues Management Briefings
about related issues and links
to agricultural law programs
around the U.S. Links to related
conference calls and Power-
Point® slide presentations also
are posted on these pages.




